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CPI Nl ON AND ORDER

Bot h respondent and the Adm ni strator have appealed fromthe
oral initial decision of Adm nistrative Law Judge WIIliamE
Fow er, issued on May 26, 1993, follow ng an evidentiary
hearing.” The law judge affirmed an energency order of the

Adm ni strator finding that respondent had violated 14 C F. R

'The initial decision, an excerpt fromthe hearing
transcript, is attached.
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91.123(a) and (b) and 91.13(a).* The |law judge, however, reduced
the sanction fromrevocation of respondent's airline transport
pilot certificate to a 270-day suspension of it. W deny the
respondent’' s appeal and grant that of the Adm nistrator.

On Decenber 17, 1992, respondent flew his Beech Baron BE-
58/ R from Atlanta, GA to Northeast Phil adel phia Airport to pick
up his brother. The two then flew to North WI kesboro, NC, again
with respondent piloting the aircraft. Prior to both flights,
respondent filed IFR flight plans, with direct routes intended
to save fuel. Tr. at 225. Respondent testified to his belief
that the flights were subject to 14 CF. R 91.167. This rule
requires that, in operations under |IFR conditions, the aircraft
must carry enough fuel to reach the intended destination, fly to
an alternate airport, and still have 45 m nutes of fuel in
reserve. In his preflight weather briefing for the trip north,

respondent testified that he sought an alternate airport with an

’s 91.123(a) and (b) provide:

(a) When an ATC [air traffic control] clearance has been
obtained, no pilot in command may deviate fromt hat

cl earance, except in an energency, unless an anended

cl earance i s obtai ned.

(b) Except in an energency, no person nmay operate an
aircraft contrary to an ATC instruction in an area in which
air traffic control is exercised.

§ 91.13(a) provides:

No person may operate an aircraft in a careless or reckless
manner so as to endanger the life or property of another.

‘Instrument Flight Rules.
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800-foot ceiling and "a few mles" visibility (i.e., allegedly
better weather than reported at his intended destination). Tr.
at 210.° Weather briefing advised that Dulles and Roanoke fit
those requirenents, and he chose Dulles as it was closer to his
Phi | adel phi a destination. Respondent further testified that he
then cal cul ated projected fuel use (see Exhibit R-16) under his
i ntended flight plan north, and concluded he woul d have a reserve
of 11.43 gallons after conpliance with § 91.167.° Respondent was
given clearances different fromthe flight plans he had sought.

The events of direct concern to the Adm nistrator began
after respondent entered the Baltinore Washi ngton | nternational
Airport (BW) TRACON on the trip north. The controller handling
respondent's aircraft testified that the aircraft was received in
a handoff from Dull es approach on a direct routing, which was
sonewhat abnormal, flights in the northeast corridor typically
being routed via victor airways.’ Tr. at 16, 25. BW TRACON was

having difficulty communicating wth Phil adel phia TRACON so as to

‘“There is considerable dispute in the record regarding the
weather at the tinme and its rel evance. W need not reach these
mat t er s.

*Respondent testified that he conducted the same exercise
for the flight south. (Exhibits show ng "reproductions” of these
cal cul ations, were offered.) Tr. at 245. Respondent had
recently purchased this aircraft and he testified that this was
his first long tripinit.

*Ter mi nal Radar Approach Contr ol

I.e., designated airways (routes) of various widths. Tr.
at 160. See also Exhibit R 5, 14 CF. R 71.5, "Each Federal

ai rway includes the airspace within parallel boundary lines 4

m |l es each side of the centerline.”
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hand off the aircraft to that sector and, while BW was
attenpting to do so, the controller turned respondent back so
that he did not enter Phil adel phia's airspace before that TRACON
had been advised. |In response to the instruction to turn,
respondent stated that he had "m ni mum fuel" and coul d accept
little delay. Tr. at 18. Such a declaration was a very rare
event, according to the controllers testifying in this case
(e.q., Tr. at 53), and BW TRACON understood it to nmean that the
aircraft needed to be given priority handling. BW did so,
i mredi ately calling Philadel phia TRACON on the land line to
establ i sh communi cation and effecting the handoff.® Phil adel phia
TRACON, in the person of controller Freed, told respondent that
he understood that a m ninmum fuel situation existed, to which
respondent replied: "Not yet sir we were headi ng the wong
direction for a while we got concerned.” Exhibit A-4 transcript
of communi cations, at 2124: 34.

There is no dispute that respondent had approxinmately 40
gal l ons of fuel when he shut the aircraft down on arrival at
Phi | adel phia. (The aircraft had a capacity of approximately 134-
136 gal |l ons of useable fuel and respondent purchased

approximately 94 gallons on arrival at Philadel phia.) Tr. at

*The BW controller, given her other work and her concern
about respondent's fuel situation, called in her supervisor, who
i mredi ately made the phone call to Phil adel phia. The supervisor
testified that he treated the situation as an urgent one. Tr. at
41. Al the controllers apparently had hei ght ened awar eness of
fuel concerns in |ight of the January 25, 1990 Avi anca acci dent,
extensively discussed at the hearing, where m sunderstandi ng and
| ack of full comunication resulted in aircraft fuel exhaustion
and a tragic crash.
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122-127, 219, 223 and Exhibits R-15-16. It is also unrebutted in
the record that, when respondent announced he had m ni num fuel,
he had at | east 60 gallons avail able, 2 hours of fuel at nornal
cruising speed. 1d. at 126, 133.°

On the return flight, as noted earlier, respondent's
cl earance was again different fromthe route he had planned. He
left with all fuel tanks full. H s initial flight clearance was
to Modena, approximately 25 mles fromthe departure airport and
thereafter, as pertinent here, via victor 378 to BW. West of
Modena (Exhibit R-4) and very shortly after departure, respondent
asked the Phil adel phia controller (coincidentally, M. Freed
again) if he could fly direct to Arnel (i.e., Dulles), rather
than fly victor 378, which was a nore easterly routing.

Phi | adel phi a responded: "I have your request." Exhibit A-4
transcript at 2233:41. M. Freed then cleared respondent to
6, 000 feet, and respondent acknow edged that cl earance.

What followed is disputed. Respondent contends that he
repeatedly tried to contact the controller to obtain the sought
routing and report radio and icing problens that warranted the
change. The transcript does not reflect such communication, and

the controller denies hearing any or hearing any squel ch that

’Respondent also testified that the fuel gauge when he
reached Baltinore on the northbound flight was in the yell ow arc,
indicating only 1/2 hour of fuel. Respondent acknow edged,
however, that he considered the gauge unreliable. Tr. at 216.

“The transcript does show one "unintelligible" comunication
fromthe aircraft but it is before respondent received and
acknow edged t he 6, 000-foot clearance and, therefore, does not
support a finding that the radi o had mal functi oned.
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woul d indicate "stepped on" communi cations. Respondent al so
acknow edges that the tape itself fails to indicate any
transm ssion or squelch. Tr. at 257. According to the
transcript, approximately 10 m nutes after Phil adel phia TRACON
acknow edged respondent's request, and 8 mnutes after respondent
acknow edged t he 6, 000-foot clearance, respondent spoke to

Phi | adel phia on the radi o. Respondent said we assumnme
we' ve been cleared direct AMR [Arnel]."

One and one-half mnutes later (at 2246:58), Phil adel phia
advi sed respondent that he was show ng north of his 378 victor
ai rway course. Respondent answered: "Roger we have requested ah
unfortunately ah you you nust be too busy we requested direct

either westmnster or arnmel sir...and ah we cannot accept victor

ai rways." W reproduce the subsequent conversation:
TI VE SPEAKER TEXT
2247: 14 Phi | a. kay | did not give it to you nine

one romeo turn |left heading two
zero zero intercept victor three
seventy ei ght resune own navi gation

2247: 18 Respondent Unable to intercept ah victor three
seventy eight ah we can only accept
either direct arnel sir or if you
need to be vector us away from what
ever it is but we cannot accept
vi ctor airways

2247: 44 Phi | a. Ni ner one romeo |'mgoing to put
(unintelligible) proceed direct
nodena left turn direct nodena
enter hol ding at Mddena

2247: 54 Phi | a. Seven two ni ner one romeo are you
are you requesting priority or you
i feguard ah toni ght

2247 57 Respondent Negative we just need direct
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westm nster or ah armel sir | don't
see what's the big deal you trying
to make us hold we have a m ni mum
fuel situation as as it is and ah
we're picking up ice please we we
really ah appreciate it if you
could conply sir
Controller Freed treated this statenent as requiring an urgent
response (Tr. at 82-84) and, within 3 m nutes, Phil adel phia gave
respondent the direct Westm nster routing he had sought to the
Bal ti nore TRACON. When respondent | anded at North W/I kesboro, he
had approxi mately the sane anmount of fuel as he had on arrival in
Phi | adel phia -- in excess of 40 gallons, and admttedly over 1
hour available air time. Tr. at 272."™ And, at no point in
either flight did respondent declare an energency. To the
contrary, both tines he was asked, he specifically disclainmed any
difficulties.
The Adm ni strator contends that respondent, in declaring
m ni mum fuel, nmade fal se statenents to ATC whi ch, anong ot her
things, resulted in ATC having to hold up departures from
Nor t heast Phil adel phia Airport. Conplaint § 14. The
Adm ni strator further argues that on the return flight respondent
did not fly victor 378, as directed, but flew direct, and that
his later refusal to conply with Phil adel phia's 2247: 44

instruction to "proceed direct nodena left turn direct nodena

enter hol ding at Mbdena" deviated froma cl earance and

“"The reason the fuel use on both flights is so close
al though the mleage on the Atl anta-Philadelphia leg is
considerably greater is that there was a tail wind on the
northerly flight and a head wnd on the return.
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constituted operations contrary to ATC instructions.

Respondent asserts, in contrast, that his m nimum fuel
decl arations were proper, and consistent with both the definition
of that phrase and the fuel requirenents of 8§ 91.167. He al so
argues, in what appears to be a claimakin to an energency
defense (see footnote 2, energency exception in 8 91.123), that
on the return trip he had other reasons to require a direct
routing. That is, first, his radio mal functioned and, he
suggests that, as a result, he could not navigate via the victor
ai rways and, second, ice began to formon the wings, requiring a
di fferent headi ng.

Respondent's argunents on appeal raise no natters that were
not raised at the hearing. The law judge, in rejecting
respondent's expl anations, determ ned that he had used bad
judgnent: "If he felt that he was in trouble, then he should have
ei ther sought an alternative airport to land to acquire
additional fuel, or barring that, in the last resort, he should
have decl ared an energency.” W agree. Respondent's vari ous,
alternative argunents strain credulity.

Respondent clains that, because there was the possibility
that he would use up all his fuel and therefore be in a true
m ni mum fuel situation violating 8§ 91.167, his conduct was
reasonabl e and not a violation of the regulations. The
difficulty with this argunent is that it fails to reflect any

n 12

common sense mneani ng of "m ni num f uel

“See Tr. at 340, where the | aw judge found that respondent's
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The AIM provision in mnimumfuel effective at the tinme of

the incident reads as foll ows:

5-85 M NI MUM FUEL ADVI SORY

a. Pilot -

1. Advise ATC of your m nimum fuel status when your
fuel supply has reached a state where, upon reaching destination
you cannot accept any undue del ay.

2. Be aware this is not an energency situation, but
nmerely an advisory that indicates an energency situation is
possi bl e shoul d any undue del ay occur.

3. Be aware a m ninum fuel advisory does not inply a
need for traffic priority.

4. |f the remaining usable fuel supply suggests the
need for traffic priority to ensure a safe | anding, you should
decl are an energency account |ow fuel and report fuel remaining
in mnutes. [References omtted.]

b. Controller -

1. When an aircraft declares a state of m ni mum fuel
relay this information to the facility to whom control
jurisdiction is transferred.

2. Be alert for any occurrence which m ght delay the
aircraft.”

The logical thrust of this information is that pilots are to
advi se ATC when they are |low on fuel, as a stage of advice before
the point at which they would declare a fuel energency. Under
respondent's proffered definition, the m ninumfuel declaration
under IFR flight could depend entirely on the renote |ocation of
a chosen alternate airport and could be required i nmedi ately
after takeoff. That produces an illogical, useless, and, as
seen, detrinental result. ATC Supervisor Freed testified:
(..continued)
f

ni mum fuel declaration on the return flight was "blatantly"
| se.

m
a

“ This Cctober 15, 1992 version contains all the same
information as in the docunents in the record, albeit organi zed
sonewhat differently. W use this version for conveni ence
because the docunents introduced by the parties were not conplete
versions of the available infornmation. See Exhibits R 2 and A-2.
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|f he's not going to have the fuel to nmake it, he should

| and sonepl ace el se and fuel up. . . . Let's put it this
way, you don't declare m ninum fuel because you're not going
to have enough fuel four hours later. . . . But even if he

did have enough fuel to nmake the trip, you don't declare

m ni mum fuel on the departure, you declare m nimm fue

arriving at your destination.

Tr. at 146. VWihile we need not and do not go so far as to say

there is no point prior to arrival at the destination that

m ni mum fuel should be declared (as the Adm nistrator seens to
argue), respondent knew or should have known that he made the

declarations far too early in both flights.

Qur concl usion does not, as respondent alleges, discount
safety and encourage unsafe operations. Wat it does is
recogni ze that because, enroute, circunstances may change -- just
as they did here -- and because pilots may often have ot her
options (such as landing for refueling), declarations of m ninmm
fuel in the instances here are premature and under the AIMare
not to be made until there is a legitinmate, actual concern about
fuel |evels.

Respondent's declaration allowed himto obtain priority
treatment, and led to his obtaining the direct routings he had
originally sought for his flight and been denied. See, e.qg., Tr.
at 206. This represents an abuse of the ATC system and the
services available fromcontrollers. Although the Adm ni strator
did not prove that respondent's declarations resulted in ATC

having to hold up departures from Northeast Phil adel phia Airport
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(Conplaint § 14),™ the record | eaves no doubt that they created
difficulties for the controllers during busy periods and,
generally, interfered with ATC s normal operations.” Moreover,
respondent' s behavior (notably his "blatantly" false statenent,
Tr. at 340) shows a disregard for the conplexities of the ATC
system Seeking preferential treatnent as he did al so showed a
di sregard for other users of the ATC system It is not difficult
to i magi ne the chaos that would ensue if respondent's proffered
vi ew prevail ed.

There is al so substantial evidence in the record to support
the law judge's factual finding that respondent deviated froma
cl earance and operated contrary to an ATC instruction.

Respondent argues that the Adm nistrator failed to prove that
respondent actually was outside the airway. Respondent ignores,
however, other probative evidence evidently found conpelling by
the | aw judge: his own statenent (at 2244:55) indicating his
assunption that he had been cleared to the direct route he had
requested (a wholly unwarranted assunption), thus suggesting that
he was flying the direct route, and his statenent (at 2247:02)

acknowl edgi ng that he was north of his cleared course.™

“See Tr. at 106 (operations were held up but not because of
respondent) .

“See Tr. at 116 (respondent's declaration of m ni num fuel
was disruptive to the flow of traffic). W anmend the initia
decision's finding (Tr. at 343) in this regard.

“See also Tr. at 258 and 260, where respondent failed to
answer the Adm nistrator's question directed to whether he had
asked ATC for clarification. Respondent should have been well
aware that, until he could confirman anended cl earance, his
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Respondent al so acted contrary to an ATC i nstructi on when he
repeatedly rejected (at 2247:18 and thereafter) the controller's
specific instructions, even refused to conply with an instruction
(at 2247:44) that was intended ultimately to neet his needs."

We also find no basis to reverse the | aw judge's refusal to
di sm ss the conplaint based on respondent's apparent, alternative
claimthat radio failure and icing were energencies that
justified his action.” W cannot find the law judge's failure to
consider these factors as excul patory to be in error. |ndeed,
the testinony rai ses considerable doubt that altering his
headi ng, as opposed to the aircraft's altitude, would have
corrected an icing problemor that flying direct would be
preferable or safer if a radio failed."

(..continued)
cl earance remained as earlier given. He should not have assuned
that his request has been granted.

“The controller's action to turn respondent back was
intended to give the controller tinme to determne if respondent's
request could be accomopdated while, at the same tine, avoiding
ATC probl enms that would have occurred if respondent sinply
conti nued on an unapproved course.

"Respondent suggests that the Administrator should be
penalized for failing to preserve radar data that would have
shown respondent's exact position. W disagree. This argunent
ignores the FAA's standard policy of erasing tapes after 15 days,
and ignores the fact that respondents may al so request that data
be preserved. See, e.qg., Admnistrator v. Benson, NISB Order EA-
3798 (1993) at 3-4. The discussion in the transcript regarding
respondent’'s unavailing ASRP report (Tr. at 313) establishes that

respondent was aware there m ght be a problemw th his behavior
within the tinme in which he could have requested radar data.

“Mor eover, al though we therefore need not reach the issue,
we note our concern with the accuracy of the | aw judge's apparent
findings, in his mtigation of sanction analysis, that the radio
mal functioned and icing occurred. Tr. at 340. For exanpl e,
al t hough respondent inplies that a nechanic identified a
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Finally, respondent argues that the 270-day suspension
i nposed by the law judge is inappropriate for a nunber of
reasons. Because the Adm nistrator's appeal chall enges the | aw
judge's sanction reduction, we address these issues concurrently.
Respondent first argues that the 270-day suspension is
i nconsistent with 49 U S.C. App. 1429(a), as anended. Respondent
correctly notes that Section 609(a) of the Federal Aviation Act
(49 U.S.C. App. 1429(a))* provides, in part:
During the conduct of its hearings under this subsection,
the Board shall not be bound by any findings of fact of the
Adm ni strator but shall be bound by all validly adopted
interpretations of |aws and regul ati ons adm ni stered by the
Federal Aviation Adm nistrator and of witten policy
gui dance available to the public relating to sanctions to be
i nposed by this subsection unless the Board finds that any
such interpretation is arbitrary, capricious, or not
otherwi se in accordance wth | aw.
Respondent argues that revocation is not consistent with the
FAA' s published, witten policy guidance available to the public
relating to sanctions, and he introduces excerpts fromthe FAA s

"Enforcenent Sanction Gui dance Table." W have rejected, in

Adm nistrator v. Stricklen, NISB Order EA-3814 (1993), at 11-12,

the identical argunent, and adopt our reasoning there. In brief,
sanction gui dance applicable for one violation of one regulation
does not, per the terns of the FAA docunent, control sanction
analysis in the case of nultiple violations of the sane or
(..continued)

mal function in the radio, there is no evidence that a nechanic
even | ooked at the radio after these flights. See, e.qg., Tr. at
259.

®As amended by P.L. No 102-345, the FAA Civil Penalty
Adm ni strative Assessment Act of 1992.
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different regul ations.®

W agree with the Adm nistrator that revocation is the
appropriate sanction here. Respondent is a holder of an airline
transport pilot certificate and, as such, is held to the highest
degree of care, judgnent and responsibility. W cannot find that
the Adm nistrator erred when he concluded that respondent's
behavior failed to show the care, judgnent and responsibility

required of a certificate holder. Admnistrator v. Wngo, 4 NTSB

1304 (1984) (disregard for regulations or |ack of conpliance
di sposition may justify finding of |lack of qualification and

consequent revocation of certificate); and Adm nistrator v.

Eri ckson, NTSB Order EA-3735 (1992) at 6 (deliberate defiance of
regul ations indicate that respondent cannot be trusted to conform

to FAA requirenments).*

“These concl usi ons should not be interpreted to intimte a
Board opi nion regardi ng whether the Table will satisfy the 1992
amendnents requiring witten and publicly avail able sanction
policy and, therefore the extent, if any, to which the Board is
bound by this FAA docunent. Those issues have not been
present ed.

“Mor eover, where |lack of qualification has been established,
mtigating factors are not relevant. Administrator v. Stanberry,
NTSB Order EA-3308 (1991). Even if they were, we have not in the
past considered as mtigating various factors incorporated by the
| aw judge into his sanction analysis, such as respondent's
previous record, and future. See Admnistrator v. Mhuned, NTSB
EA- 2834 (1988) at 11; and Admnistrator v. Wllianms, NISB O der
EA- 3588 (1992) at 7.
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ACCCRDI N&Y, |IT IS ORDERED THAT:

1. Respondent' s appeal is deni ed,;

2. The Adm nistrator's appeal is granted; and

3. The initial decision is nodified as set forth in this
deci si on.

VOGT, Chairman, COUGHLI N, Vice Chairman, LAUBER, HART and
HAMVERSCHM DT, Menbers of the Board, concurred in the above
opi ni on and order.



